CONTAINER REGULATION CHANGES

Amend the regulations promulgated pursuant to the Arkansas Pesticide Use And Application Act
by changing Attachment I of Regulation No. 7 to read as follows:

Regulation No. 7.  Container and Containment Regulations

In accordance with ACA 20-20-216, the Arkansas State Plant Board hereby adopts 40
CFR Part 165, Subparts A through E (see Attachment I).



PART 165—PESTICIDE
MANAGEMENT AND DISPOSAL

Subpart A—General

See- Section Contents
165.1" Scope.

165.3 Definitions.
165.4-165.19 [Reserved]

Subpart B—Nonrefillable Container Stand-

ards: Container Design and Residue
Removal

165.20 General provisions.

165.23 Scope of pesticide products included.
165.25 Nonrefillable container standards.
165.27 Reporting and recordkeeping.
165.28-165.39 [Tieserved
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Subpart C—Refillable Container Standards:
Container Design

165.40 General provisions.

165.43 Scope of pesticide products included.
165.45 Refillable container standards.

165.47 What information must | report
about mg refillable containers?
165.48-165.59 [Reserved]

Subpart ~ D—Standards for Repackaging
tF’estlclde Products into Refillable Con-
ainers

165.60 General provisions.

165.63 Scope of pesticide products included.
165.65 Registrants who distribute or sell
pesticide products in refillable containers.

165.67 _ Registrants who distribute or sell
pesticide products to refillers for repack-
aging.

165.70 Refillers who are not registrants.

165.71-165.79 [Reserved]

Subpart E—Standards for Pesticide
Containment Structures

165.80 General provisions. .
165.81 _ Scope of stationary pesticide con-

tainers included. T )
dSc0|oe of pesticide dispensing areas

incluced. = . -
165.83  Definition of new and existing struc-

ures.
165.85 Design and capacity requirements for
new structures. . ]
165.87 _ Design and capacity requirements for
existing structures. s .
165.90 perational, inspection and mainte-
nance requirements for all new and existing
containment structures. .
165.9 What if | need both a containment
pad and a secondary confainment unit?
165.95 What recordkeeping do_ | have, to do
as a facility owner or operator? ' .
165.97 States with existing containment
programs.
AUTHORITY: 7U.S.C. 136 through 136y.

SOURCE: 71 PR FR 47422, Aug. 16, 2006,
unless otherwise noted.

Subpart A—General

§165.1 Scope.

The Part 165 regulations establish
standards and requirements for_pesticide
containers, repackaging pesticides, and
pesticide containment structures.

§165.3 Definitions.

Terms used in this part have the same
meaning as in the Act and part 152 of
this chapter. In addition, as used in this
part, the following terms shall have the
meanings set forth below.

Act means the Federal Insecticide,
Fungicide, and Rodenticide Act.
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_Agricultural pesticide means any pes
ticide product labeled for use in or on a

farm, forest, a nursery or greenhouse ef
for—use—in—the—production—ot—any

Appurtenance means any equipment
or device which is used for the purpose
of transferring a pesticide from a sta-
tionary pesticide container or to any
reflllable container, _m_cluqu but not
limited to, hoses, fittings, plumbing,
valves, gauges, pumps and metering de-
vices.

Capacity means, as applied to
containers, the rated capacity of the

container.

Container means any package, can,
bottle, bag, barrel, drum, tank, or other
containing-device  (excluding  any
application tanks) used to enclose a
pesticide. Containers that are used to
sell or distribute a pesticide product
and that also function in applying the
product cSsuch as spray bottles, aerosol
cans and containers that become part
of a direct injection system) are con-
sidered to be containers for the pur-
poses of this part.

Containment pad means any structure
that is designed and constructed to
intercept and contain pesticides, rinsates,
and equipment wash water at a pesticide
dispensing area .

ontainment structure means either a
secondary containment unit or a con-
tainmentpad. ]

Custom blending means the service of
mixing pesticides to a customer's spec-
ifications _ usually a
pesticide(s)-fer-tilizer(s), =~ =

esticide-pesticide, or a pesticide-animal
eed mixture, when:

(1?] The blend is prepared to the order
of the customer and Is not held in in-
ventory by the blender;

(2) The blend is to be used on the cus-
tomer's property (including leased or
rented roper?y); ] )

(3) The pesticide(s) used in the blend
bears end-use labeling directions which
do not prohibit use of the product in
suchablend: .

" (4) The blend is OPrepared from reg-
istered pesticides; an

(5) The blend is delivered to the
end-user along with a copy_ of the
end-use labeling of each pesticide used
in the blend and a statement specifying
the composition of the mixture.

Dilutable means that the pesticide

product's labeling allows or requires the

pesticide product to be mixed with a

liquid diluent prior to application or use.

_ Dry pesticide means any rx:]>est|0|de that
is in solid form and that has not been
combined with liquids; this includes
formulations such as dusts, wettable
powders, dry flowable powders, water
soluable %owders, granules, and dry baits.
Establishment means_any site where a
pesticidal product, active ingredient, or
device is produced, regardless of whether
such site is independently owned or
operated, and regardless of whether such
site  is domestic and producing a
pesticidal product for export only, or
whether the site is foreign and producing
any pesticidal product for import into the
United States. o ]
Facility means all buildings, equip-
ment, structures, and other stationary
items that which are located on a single
site or on contiguous or adjacent sites
and which are owned or operated by the
same Iperson (or by any person who
controls, who is controlled by, or who is
under common control with such person).

Nonrefillable container means a con-
tainer that is not a reflllable container
and that is designed and constructed
for one time use and is not intended to
be filled again with wment—of a

esticide  for sale or _ distribution.

econditioned containers _ are
considered to be  non-refillable
containers. ]

One-way valve means a valve that is
designed and constructed to allow vir-
tually unrestricted flow in one direction
and no flow in the opposite direction
thus _allowing the withdrawal _of
material from, but not the introduction
of material into, a container.

Operator means any person in control
of, or having responsibility for, the daily
operation of a facility at which a
containment structure is located.

Owner means any person who owns a
facility at which a containment struc-
ture is required. ] )

Pesticide compatible as lied to
containers  means )
containers, that the container con-
struction materials will not chemically
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react with the formulation. A container
is not compatible with the formulation
if, for example, the formulation:
glg Is corrosive to the container; .
2) Causes softening, premature aging,
or embrittlement of the container;

(3) Otherwise causes the container to
weaken or to create the risk of dis-

charge; . o .

(4) Rea_cts in a significant chemical,
electrolytic, or galvanic manner with
the container, or
_(5) Interacts in a way, such as the ac-
tive ingredient permeating the con-
tainer_ wall, that would cause the for-
mulation to differ from its composition
as described in the statement required
in connection with its registration under
FIFRAsection3, ]

Pesticide compatible as applied to
containment means,—aﬁii@m
secondary —containment,  that  the
containment construction materials are
able to withstand anticipated exposure
to stored or transferred substances
materials without losing the capabilit
capacity to provide the requwe%
seeendapg containment of the same or
other, substances materials within the
containmentarea.

Pesticide dispensing area means an
area in which pesticide is transferred
out of or into a container.

Portable pesticide container means a
refillable container that is not a sta-
tionary pesticide container.

Pressurerinse-means-theflushingof

Produce means to manufacture, pre-
pare, propagate, compound, or process
any pesticide, including any pesticide
produced pursuant to_section 5 of the
Act, and any active ingredient or de-
vice, or to package, repackage, label,
relabel, or otherwise change the con-
tainer of any pesticide or device.
Producer means any person, as de-
fined by the Act, who produces any pes-
ticide, active ingredient, or_device f_ln-
cluding packaging, repackaging, labeling
and relabeling), .

Refillable container means a_container
that is intended to be filled with a pes-
ticide more than once for sale or dis-
tribution.

_ Refiller means a person who engages
in the activity of repackaging pesticide

51663

product into refillable containers. This
could include a registrant or a person
operating under contract to a registrant.

Refilling establishment means an es-
tablishment where the activity of re-
pac_kai%ng pesticide product into
refill-able containers occurs.

Repackage means, for the purposes of
this part, to transfer a pesticide formu-
lation from one container to another
without a change in the composition of
the formulation, the labeling content,
or the product's EPA BPA registration
number, for sale or a;ftrltl)utlog. |

Rinsate means the liquid resulting
produced from the rinsing of the
Interior of any equipment or container
that has come in direct contact with any
pesticide. )

Runoff means surface water leaving
the target site. )

Secondary containment unit means any
structure, including rigid diking, that
is designed and constructed to Inter-
cept and contain pesticide spills and
leaks and to prevent runoff and leaching
from stationary pesticide containers.

Stationary pesticide container means a
refillable container that is fixed at a
single facility or establishment or, if
not fixed, remains at the facility or es-
tablishment for at least 30 consecutive
days, and_ that holds pesticide during
the entire time.

Suspension concentrate means a stable
suspension of solid particulate active
ingredients in a liguid intended for

dilution with water before use.

Tamper-evident device means a device,
which can be visually inspected to de-
termine if a container has been opened.

Transport vehicle means a cargo-car-
rying vehicle such as an automobile,
van, tractor, truck, semitrailer, tank
car or rail car used for the transpor-
tation of cargo by any mode.

.
Friple-rinse-means-the-flushing-of-the I :
Washwat he_liquid resulting

ashwater means the_liquid resultin

} from the ringl_ng of the
exterior of any equipment or
containers that have or may have
come in direct contact with any
pesticide or system maintenance
compound, such as oll or antifreeze.

[71 FR 47422, Aug. 16, 2006, as

amended at 73 FR 64224, Oct. 29, 2008]
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558165.4-165.19
88165.4-165.19 [Reserved]

Subpart B—Nonrefillable Container
Standards: Container Design and
Residue Removal

§165.20 General provisions.

_(a) What is the purpose of the regula-
tions in this subpart? The regulations in
this subpart establish design and con-
struction requirements for_nonrefillable
containers used, for the distribution or
sale of some pesticide products.

.(0) Do I have to comql»/ with the regula-
tions in this subpart? You must comply
with the regulations in this subpart if
you are a registrant who distributes_or
Sells a pesticide product in_ nonrefill-
able containers. If your pesticide product
is subject to the regulations In this
subpart as set out in §165.23, your pes-
ticide. product must be distributed or
sold in a nonrefillable container that
meets the standards of these regula-

tions.
¢) When do | have to comply? An
© ! pp%SIICIGe

As—of August 172009 all
roduct produets packaged distributed-of
%W—yeu ina nonre(f:lllable container

containers and released for shipment
by you after August 16, 2009 must be
packaged In_a nonrefillable _container
that complies with the distrabuied—of

y 2 regula-
tions of this subpart.

[71 FR 47422, Aug. 16, 2006, as
amended at 73 FR 64225, Oct. 29, 2008]

§ 165.23
cluded.
E)a_) Are manufacturing, use products
subject to the regulations in this subpart?
No", the regulafions in this subpart do
not apply to ma_nufacturln% use prod-
urc_lzts,tas defined in §158.153(h) of this
chapter. .
E)b) Are plant-incorporated protectants
subject to the regulations in this subpart?
No. the regulations in this subpart do
not apP y to_ plant-incorporated
prr]ot?ctan s, as defined in §174.3 of this
chapter. L .
([c) Which antimicrobial pesticide prod-
ucts are not suIQf_ect to the regulations in
this subpart? The regulations in_this
subpart 'do not _appI?/ to a Pestlc!de
product if it satisfies all of the Tollowing
conditions: .
(1f) The pesticide_product meets one of
the following two criteria: . .
(i) The pesticide product is an anti-
microbial pesticide as defined in FIFRA
section 2(mm); or _ )
(ii) The pesticide pr_o_duct:d(A) Is in-
tended to: disinfect, sanitize, reduce or

Scope of pesticide products in-

mitigate growth or development of
microbiological organisms; or protect
inanimate objects, Industrial processes
or systems, surfaces, water, or other
chemical substances from contamina-
tion, fouling, or deterioration caused by
bacteria, viruses, fungi, protozoa, algae,
orslime;and ) )

FB) In the intended use is subject to a
tolerance under section 408 of the
Federal Food, Drug, and Cosmetic Act
or a food additive regulation under sec-
tion 409 of such Act. o
_ (2) The labeling of the pesticide product
includes directions for use on a site in at
least one of the following anti-
microbial product use categories: food
handling/storage establishments premises
and equipment; commercial, insti-
tutional, and industrial premises and
equipment; residential and public ac-
cess premises; medical premises and
equipment; human drinking water sys-
tems; materials preservatives; industrial
processes and water systems; antifouling
coatings; wood  preservatives;  or
swimming pools. ]

(3) The pesticide product is not a haz-
ardous waste as set out in part 261 of
this chapter when the pesticide product
isintended to be disposed.

(4) EPA has not specifically deter-
mined that the ﬁestlude product must
be subject to the regulations in this
subpart to prevent an unreasonable ad-
verse effect on the environment ac-
cording to the provisions of paragraph
(d) of this section. o

d) How will EPA determine if an
"antimicrobial" pesticide product other-
wise exempted must be subject to the regu-
lations in this subpart to prevent an un-
reasonable adverse effect on the environ-
ment? (1)b_EPA may determine that an
antimicrobial Olpest|C|de product other-
wise exempted by paragraph (c) of this
section must be subject to the non-
refillable container regulations in this
subpart to prevent an unreasonable ad-
verse effect on the environment if all of
the following conditions exist:

ﬂ) EPA obtains information, data or
other evidence of a problem with the
containers of a certain pesticide product
or related group of products.

(if) The information, data or other
evidence is reliable and factual.
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(|||2) The problem causes or could rea-
sonably be expected to cause an unrea-
sonatble adverse effect on the environ-
ment.

(iv) Complying with the container
regulations could reasonably be expected
to eliminate the problem. ]

(2) If EPA determines that an anti-
microbial pesticide product otherwise
exempted by paragraph (c) of this sec-
tion must be  subject to the
nonrefill-able container regulations in
this sub-part to prevent an
unreasonable adverse effect on the
environment, EPA may require, by
rule, that the product be distributed or
sold in nonrefillable containers that
comply with all or some of the
requirements _in  this  sub-part.
Alternatively, EPA may _notify the
applicant or registrant of its intent to
make such a determination. After
allowing the applicant or registrant a
reasonable amount of time to reply
EPA may_require, by notification and
as a condition of registration, that the
product be distributed or sold in non-
refillable containers that comply with
all or some of the requirements in this
subpart. For the purpose of the pre-
vious sentence, 60 days would be a rea-
sonable_amount of time to reply, al-
though EPA may, in its discretion, pro-
vide more time. EPA may deny reg-
istration or initiate cancellation pro-
ceedings if the registrant fails to com-
ply with the nonrefillable container
regulations within the time frames es-
tablished by EPA in the rule or in its
notification. o

e) What other pesticide products are
subject to the regulations in this subpart?
(1) Except for manufacturing use prod-
ucts, plant-incorporated protectants, and
antimicrobial products that are exempt
under paragraph (c) of this section, all
of the regulations in this sub-part
apply to a pesticide product if it
satisfies at least one of the following
criteria: o

(i) The pesticide product meets the
criteria of Toxicity Category | as set
out in § 156.62 of this chapter.

(ii) The ngstl_m_de roduct meets the
criteria of Toxicity Category Il as set
outin § 156.62 of this chapter. )

_(iii) The pesticide product is classi-
fied for restricted use as set out in
§§152.160-152.175 of this chapter.

816525

(2) Except for manufacturing use
products, o B]ant—lncorporated
protectants, antimicrobial products
that are exempt under (c) of this section,
and other pesticide products that
are regulated under paragraph (e)(l) of
this section, a pesticide product must
be packaged in compliance with 49 CFR
GPE 173.24. If the pesticide product
meets. the definition of a hazardous
material in 49 CFR CGFE 171.8, the
Department of Transportation requires
it to be packaged according to 49 CFR
parts 171-180. o

(f) What does "pesticide product” or
"pesticide” mean in the rest of this
subpart?! In 88165.25 through 165.27, the
term "pesticide product” or "pesticide"
refers_only to a pesticide product or a
pesticide that is subject to _the
regulations in this subpart as described
in~ paragraphs (a) through (e) of this
section.

[71 FR 47422, Aug. 16, 2006, as amended

at 73 FR 64225, Oct. 29, 2008]

8165.25 Nonrefillable container standards.

(58 What Department of Transportation
(DOT) standards do my nonrefillable con-
tainers have to meet under this part if my
pesticide product is not a DOT hazardous
material? A pesticide product that does not
meet the definition of a hazardous material
in 49f_C”FtF){I 171.8t mustﬂt]Jet p?ckagteglm a
nonrefillable container that if portable, is
designed, constructed, and marked to
comply with the requirements of 49 CFR
1734 173'5§ 173.6,2%733,214%,3127%24%?1)72%4%

s . 1 . 1 . ! . C '
173.240(d 173.241(c 4—73—24—]:(2))
173.241(d), part 178, and part 180 that are
applicable to a Packing Group Il material,
or, if subject to a special permit, according
to the applicable requirements of 49 CFR
part 107 subpart B. The requirements in
this paragraph apply to the pesticide
product as it is packaged for transportation
In commerce.

%bﬁ What DOT standards do my non-
refillable_containers have to meet under
this part if my pesticide product is a DOT
hazardous material~? (1) If your pesticide
product meets the definition of a haz-
ardous material in 49 CFR 171.8, the
DOT requires your pesticide product to
be packaged according to 49 CFR parts
171-180 or, if subject to a special permit, according to the
applicable requirements of 49 CFR part 107 subpart B.

(2) For the purposes of these regulations, a
pesticide product that meets the definition
of a hazardous material in 49 CFR 171.8
) ) in a nonrefillable
container that, if portable, is designed,
constructed, and marIEea o <v=comply with
the requirements of 49 CFR parts 171-180 or, if
subject to a special permit, according fo

must be packaged

applicable requirements of 49 CFR part 107

subpart B. The requirements In this paragraph

apply to the pesticide product as it is packaged

for transportation in commerce.
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§165:25

(c?.| What will EPA do if DOT proposes
to change any of the cross-referenced reg-
ulations™1? If the DOT proposes to change
any of the regulations that are incor-
porated in paragraphs (a) and (b) of this
sectlon,dE HA will prgwde notllgte of ti%e
proposed changes and an opportunity to
comment in the Federal Register FEDE%AI:
REGISTER. Following notice and comment,
EPA will take final action regardin
whether or not to revise its rules_an
the extent to which any such revision
will ~ correspond  with ~ revised DOT
regulations.

d) What standards for closures do my
nonrefillable_containers have to meet? If
your nonrefillable container is a rigid
container with a capacity equal to or
greater than 3.0 liters (0.79 giallons)_, if
the container is not an aerosol container
or a pressurized container, and if the
container is_used to distribute or sell a
liquid  agricultural  pesticide, each
nonrefillable container must have at least
one of the following_standard closures:
(1) Bung, 2 inch pipe size (2.375 inches
in diameter), external threadlng, 115
threads per inch, National Pipe Straight
(NPS) (NES) standard. )
~(2) Bung, 2-inch pipe size (2.375 inches
in diameter), external threading, 5
threads per inch, buttress threads.

(3) Screw cap, 63 millimeters, at least
Qnﬁ thread revolution at 6 threads per
inch.

(4) Screw cap, 38 millimeters, at least
one thread revolution at 6 threads per
inch. The cap may fit on a separate rigid
spout or on a flexible pull-out plastic

spout. ] ]

(e) What standards for dispensing do m
nonrefillable containers have to meet=? If
your nonrefillable container has a
capacity of 5 gallons (18.9 liters) or
less, if the container is not an aerosol
container, a pressurized container, or a
spray bottle, and if the container holds a
liquid pesticide, your nonrefillable
container must do both of the following:

%_1? Allow the contents of the non-
refillable container to pour in a contin-
uous, coherent stream.

%_2? Allow the contents of the non-
refillable container to be poured with a
minimum amount of dripping down the
outside of the container.

(f) What standards for residue removal
do my nonrefillable_containers have to
meet?-! Each nonrefillable container and
pesticide formulation combination must
meet the applicable residue removal
standard of this section. . ]
(1) If the nonrefillable container is
rigid and has a capacity less than or
equal to 5 gallons (18.9 Iiters) for liquid
formulations or 50 pounds (22.7 kilo-
grams) for solid formulations and if the
pesticide product's labeling allows or
requires the pesticide product to be
mixed with a liquid diluent prior to ap-
plication (that iIs, if the pesticide is
dilutable), each = container/formulation
combination must be capable of attainin
at least 99.99 percent removal of eac
active ingredient when_ tested using the
EPA test procedure_ "Rinsing Procedures
for Dilutable Pesticide Products in Rigid
Containers." .
th(2) Th[e tgst mUSé bq[ conducted only if

e pesticide product is a suspension

ah concentrate or ~If EPA
specifically requests the records on a
case—bly—case basis, . )

(3) For the rigid container/dilutable
product standard in paragraph (f)(1) of
this section, percent removal represents
the percent or the original concentration
of the active ingredient in the pesticide
product when compared to the
concentration of that active ingredient
in the fourth rinse. Percent removal is
calculated by the formula:

percent removal = [1.0 - RR BB] x 100.0, where
RR = rinsate ratio = Active Ingredient con-

centration in fourth rinsate/Original  con-
centration of active ingredient in the product

(g) Can | obtain a waiver from or a
modification to any of the nonrefillable
container standards?< Yes, it is possible
for you to obtain a waiver from or a
modification to the nonrefillable con-
tainer standards, as follows:

(1) EPA may waive or modify the re-
quirements of paragraph (a) of this sec-
tion regarding the DOT standards for

esticide products that are not DOT

azardous materials if EPA determines
that an alternative (partial or modified)
set of standards or pre-existing re-
%uwements achieves a level of safety
that is at least equal to that specified in
thet_reqmrements of paragraph (a) of this
section.
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(2) EPA may waive or modify the re-
quirements of paragraph (b) of this sec-
tion_regarding the DOT standards for
pesticide products that are DOT haz-
ardous materials if EPA determines that
an alternative (partial or modified) set of
standards or pre-existing requirements
achieves a level of safety that is_at least
equal to that specified in the
requirements of Iparagr_a h (b) of this
section. EPA will modify or waive the
requirements of paragraph (b) of this
section only after consulting with DOT
to ensure consistency with DOT
regulations and exemptions.

%3) EPA may approve a non-standard
closure (that is, a closure not listed in
paragraph (d) of this section) if EPA
determines that both of the following
conditions are satisfied: )

(i) The non-standard closure is nec-
essary for the proper mixing, loading, or
application of the pesticide product.

&) The non-standard closure offers
exposure protection to handlers during
mixing and loading that is the same or
greater than that provided by the
standard closures. )

(4) EPA may waive or modify the
container dlspensm]g capability standards
in paragraph (e) of this section if EPA
determines that at least one of the
following conditions is satisfied:

(i) The product is typically removed
from the container by a method other
than pouring. . ]

(ii)y Compliance _with the container
dispensing capability standards would
increase exposure to the pesticide con-
tainer handler. ] ]

(5) EPA may waive or modify the re-
quirements of paragraph (f) of this sec-
tion regarding the residue removal
standard if EPA determines that both of
the following conditions are satisfied:

(i) The residue remaining in the con-
tainer would not cause an unreasonable
adverse effect on the environment; and

(i) The product offers significant
benefits and cannot be economically
reformulated or repackaged.

h) How do | obtain a waiver from or a
modification to any of the nonrefillable
container standards?'! To obtain a waiver
from or a modification to any of the
nonrefillable container standards, you
must submit a written request for a
waiver or a modification to the EPA to

516527

the following address: Office of Pes-
ticide Programs (7504P); U.S. Environ-
mental Protection Agency; Ariel Rios
Buﬂdln\% 1200 Pennsylvania Avenue,
N.W., Washington, DC 20460. You can-
not distribute or sell the pesticide
product in a nonrefillable container that
does not comply with all of the
nonrefillable container standards unless
and until EPA approves the request for
the waiver or madification in writing.
You must include two copies of the
following information (which may be
part of an application for registration or
amendted registration) with your written
request:
_ (1) The name and address of the reg-
istrant; the date; and the name, title,
signature, and phone number of the
com anh/ official making the request.
(2) The name and EPA registration
number of the pesticide product for
which the waiver or modification is re-

questea. .

(3) A statement specifying the re-
quirement or requirements from which
/Ou _are requesting a waiver or a modi-
ication. o )

(4) A description_of the nonrefillable
container or containers for which the
waiver or modification is requested.

(5) Documentation or justification to
demonstrate that the applicable waiver
or modification criteria in paragraph
(g) of this section are satisfied.

[71 FR 47422, Aug. 16, 2006, as

amended at 73 FR 64225, Oct. 29, 2008]

§165.27 Reporting and recordkeeping.

(@) What information must | report
about my nonrefillable containers?4 You
are not required to report to EPA with
information about your nonrefillable
containers under the regulations in this
subpart. You should  refer to the
reporting standards in part 159 of this
chapter to determine if information on
container failures or other incidents
involving pesticide containers must_be
reported to EPA under FIFRA section
62a))(2)(7U.S.C.136d(a)(2_)).

b) What recordkeeping do | have to do
for my nonrefillable containers'? For each
gestlude product that is  subject to
8165.25 - 165.27 and is distributed or sold
in nonrefillable containers, you must
maintain the records listed in this section
for as long as a nonrefillable container is
used to distribute or sell the pesticide
product and for 3 years after that. You
must furnish these records
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88165:28-165:39

for inspection and copying upon request
by an employee of I':yPA B%A or any

entity dem%nated by A, such as a
State, another political subdivision or a
Tribe. You must keep the following
records: o

(1{) The name and EPA registration
number of the pesticide product. ~

(2) A description of the nonrefillable
container(s) in which the pesticide
product is distributed or sold. .

3) At least one of the following
records to document compliance with the
requirement for closures in §165.25(d)
for each nonrefillable container used to
distribute or sell the pesticide product
that must comply with § 165.25(d):;

(i) A letter or document from the
container supplier that describes the
closure. e .

(if) A specification about the closure in
the contract between the registrant or
applicant and the container supplier.

&) ) A copy of EPA's approval of
any non-standard closure. ]
eéll) At least one of the following
records pertaining to the container dis-
ensm% capability  requirements in
165.25(e) for each nonrefillable con-
tainer. used to distribute or sell the

esticide product that must comply with
8165.25 e 56525(6) Py

1) Test data or documentation dem-
onstrating that the nonrefillable container
meets the standards in § 165.25(e) when it
contains the pesticide product.

(if) Test data or documentation dem-
onstrating that a different nonrefillable
container meets the _ standards_ _in
8165.25(e) when it contains the pesticide
product or even a different pesticide
product and a written explanation of why
such data or documentation demonstrates
that the container meets the standards in
8165.25(e) for the pesticide product.

(iii) A copy of EPA's approval of a
request for a waiver from the container

dispensing requirement. _
(5) At least one of the following
records pertaining to the nonrefillable
container residue removal requirement in
8§165.25(f) if the pesticide product is a
susgensmn fHowable concentrate or if
specifically requests the records on
a case by case basis:
p? Test data showing that the non-
refillable container and pesticide for-
mulation meet the standard in §165.25(f).

(ii) Test data showing that a different
nonrefillable container with the same or
a different pesticide formulation meets
the standard in § 165_.25(?, together
with a written explanation of why such
data demonstrate that the nonrefillable
container and pesticide formulation meet
the standard in 8165.25(f).

(iii) A copy of EPA's approval of a request
for a waiver from the residue removal
standard requirement.

[71 FR 47422, Aug. 16, 2006, as amended at
73 FR 64225, Oct. 29, 2008]

88 165.28-165.39  [Reserved]

Subpart C—Refillable Container
Standards: Container Design

816540 General provisions.

_(a) What is the purpose of the regula-
tions in this subpart? The regulations in
this subpart establish design and con-
struction requirements for _ refillable
containers used for the distribution or
sale of some pesticide products.

_(b) Do I have to comply with the regula-
tions in this subpart=? ]

(1) You must comply with all of the
regulations in this subpart if you are a
registrant who distributes or sells a
pesticide tproduct in refillable
containers. If your pesticide product is
subject to the regulations in this subpart
as set out in §165.43, your pesticide
product must be distributed or sold in a
refillable container that meets the
standards of these regulations. This
includes your pesticide products that are
{ﬁpaclﬁged according to subpart D of

IS part. ]

(2) You must comply with the regula-
tions in §1_65.451(f) for stationary pes-
ticide containers if you are a re filler of a
pesticide product and you are not the
registrant of the pesticide product. If
the pesticide product is subject to the
reg6ulat|ons in this subpart as_set out in
8165.43, the statlona_rg pesticide con-
tainers used to distribute or sell the
roduct must meet the standards of
165.45(f). . N

(3) If vou are a refiller of a pesticide product and you
are_not a reqistrant_of the pesticide product, §
165.45(a)(2) provides an exemption from some of the
requirements in 8165.45(a)(1).

(c) When do T have to comply? Any
pesticide product packaged in_a
refillable container and released for
shipment by you after As-ef August 16,
2011 must be packaged in a refillable
container _that _complies  with _the
regulations of this subpart. :

[71FR 47422, Aug. 16, 2006, as amended

at 73 FR 64226, Oct. 29, 2008]
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%a_) {&) Are manufacturing use products
subject to the regulations in this subpart?
No, the regulations in this subpart donot
apply to man_ufacturlni; use products,
as defined in 8§158.153(h) of this
chapter. )

%b) Are ﬁlant-lnco_rporated _protectants
subject to the regulations in this subpart?!
No, the regulations in this subpart do
not apply to J)!ant-lncor orated
protectants, as defined in § 174.3 of this
chapter. s L
(c) Which antimicrobial “antimicrobial”
pesticide products are not subject to_the
regulations _in this subpart?! The
regulations in this subpart do not apPIy
to a pesticide product if it satisfies all of
the following conditions:

(1) The pesticide product meets one
of the following two criteria: ]

(i) The pesticide product is an anti-
microbial pesticide as defined in FIFRA
section 2(mm); or.

Eu) The pesticide product; -

A) Is intended to: disinfect, sanitize,
reduce or mitigate _growth _or
development of~  microbiological
organisms; or protect inanimate objects,
industrial  processes or  sysiems
surfaces, water, or other chemica
substances from contamination, fouling,
or deterioration caused by bacteria,
wrgses, fungi, protozoa, algae, or slime;
an

fB) In the intended use is subject to a
tolerance under section 408 of the
Federal Food, Drug, and Cosmetic Act
or a food additive regulation under section
409 of such Act. o
_(2) The labeling of the pesticide product
includes directions for use on a site in at
least one of the following antimicrobial
ﬁrodu_ct use categories: food

andling/storage establishments premises
and equipment; commercial, insti-
tutional, and industrial premises and
equipment; residential and public ac-
cess premises; medical premises and
equipment; human drinking water sys-
tems; materials preservatives; industrial
processes and water systems; antifouling
coatings; wood  preservatives;  or
swimming pools. ]

(3) The pesticide product is not a haz-
ardous waste as set out in part 261 of
this chapter when the Jaestlude product
is intended to be disposed.

EPA has not specifically deter-
mined that the Restlmde product must
be subject to the regulations in this
subpart to prevent an unreasonable ad-
verse effect on the environment ac-

816543

cording to the provisions of paragraph
(e) of this section.

i) Which requirements must an
antimicrobial “antimicrebial”  swimming
POOI product comply with if it is not exempt
rom these regulations? An antimicrobial
swimming pool product that is not
exempt by paragraph (a), (b), or (c? of
this section must comply with all of
the regulatlons in_this subpart except

8165.4 §d} regarding marking and
3165.45(e regfardlnq_openlnqs. or the
purposes o this  subpart, an

antimicrobial swimming pool product is
a pesticide product that satisfies both of
the following conditions: o
(13_ The pésticide product is intended
to: disinfect, sanitize, reduce or mitigate
rowth or development of micro-
iological organisms; or protect inani-
mate “objects, industrial processes or
systems,  surfaces, water, or other
chemical substances from contamina-
tion, fouling, or deterioration caused by
bacteria, viruses, fungi, protozoa, algae,
or slime. . .
_ (2) The labeling of the pesticide product
includes directions for use on only a site
or sites in the antimicrobial product use
category of swimming pools. =

(&) How_ will EPA determine if an
antimicrobial “antimicrobial” pesticide
product otherwise exempted must be subject
to the regulations in this subpart to
prevent an unreasonable adverse effect on
the environment? (1) EPA may
determine that an  antimicrobial

esticide product otherwise exempted
y paragraph (c) of this section must be
subject. to the _refill-able container
requlations in this sub-part to prevent
an unreasonable adverse effect on the
environment if all of the following
conditions exist: = ]

ﬂ) EPA obtains information, data or
other_evidence of a problem with the
containers of a certain pesticide product
or related group of products.

(i) The information, data or other
evidence is reliable and factual.

(iii) The problem causes or could rea-
sonably be expected to cause an unrea-
sonable adverse effect on the environ-

ment.
(ivl) _Complying with the container
regulations could reasonably be expected
to eliminate the problem. )
(2) If EPA determines that an, anti-
microbial pesticide product otherwise
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exempted by paragraph (c) of this sec-
tion must be subject to the refillable
container regulations in this subpart to
prevent an unreasonable adverse effect
on the environment, EPA may require
by rule, that the product be distributed
or sold in refillable containers that
comply with all or some of the re-
guwements in this subpart. Alternatively,

PA may notify the applicant or
registrant of its intent to make such a
determination. After allowing the
applicant or_registrant a reasonable
amount of time to reply, EPA may
require, by notification and as a condi-
tion of registration, that the product be
distributed or sold in refillable con-
tainers that comply with all or some of
the requirements ‘in this subpart. For
the purpose of the previous sentence, 60
days would be a reasonable amount of
time to reply, although EPA may, in its
discretion, provide more _time. EPA
may deny registration or initiate can-
cellation "proceedings if the registrant
fails to comply with the refillable con-
tainer regulations within the time
frames established by EPA in the rule
or in its notification. _

g) What other pesticide products are
subject to the regulations in this subpart?
The regulations in this subpart apply to
all pesticide products other than
manufacturing use products, plant-in-
corporated protectants, and antimicrobial
products that are exempt by paragraph
(c) of this section. Antimicrobial
products covered under by paragraph

) of this section are subject to the
regulations indicated in paragraph (d)
of this thatsection.

g) What does "pesticide product” or
"pesticide" mean in the rest of this
sub-part? In §8165.43(h) through 165.47,
the term “pesticide’ product” or
"pesticide” refers. only to a pesticide
product or a pesticide that is subject to
the regulations in this subpart as
described in paragraphs (a) through (f) of
this section. )

(h) Are there any other exceptions:?

(1) The regulations in this subpart do
not apply to transport vehicles that
contain pesticide in pesticide-holding
tanks that are an mtegral part of the
transport vehicle and that are the
prlma_rl)(] containment for the pesticide.

(2) The regulations in this subpart do
not apply to containers that hold pes-

ticides that are gaseous at atmospheric
temperature and pressure.

[71 FR 47422, Aug. 16, 2006, as
amended at 73 FR 64226, Oct. 29, 2008]

8165.45 Refillable
ards.

(@) What Department of Transportation
(DOT) standards do my refillable con-
tainers have to meet under this part if my
pesticide product is not a DOT hazardous
material? {1} A pesticide product that does
not meet the definition of a hazardous
material in 49 CFR 171.8 must be
packaged in a refillable container that, if
portable, is designed, constructed, and
marked to comgll with the requirements
of 49 CFR 1734, 1735, 173.6, 173,24,
173.24a, 173.24b, .28, 173.155,
173.203, 173.213, 173.240$c , 173.240(d),
173.241(c) 1732410, 1 .24_1(d)|, part
L r(_an art 18|(|)I thattar_e Iappllc_%b ebt_o a%

acking Group Il material, or, if subjec
to a special permit, according to the
applicable requirements of 49 CFR part
107 subpart B. The requirements In_this
paragraph apply to the pesticide product as
It_is packaged for transportation in
commerce. _

N 40 OF

container  stand-

gbi What DST ‘standards do my
refill-able containers have to meet under

this part if my pesticide product is a DOT
hazardous material? (1) |If your
pesticide product meets the definition
of a hazardous material in 49 CFR
171.8, the DOT requires your pesticide
product to be packaged according to 49
CFR parts 171-180 or, if subject to a special permit
according to the applicable requirements of 49 CFR part 107

subpart B.

(2) For the purposes of these regula-
tions, a pesticide product that meets the
definition of a hazardous material in 49
CFR 171.8 must be packaged in a
nonrefillable refillable container that, if
portable, 1s designed, constructed, and
marked to comply with the requirements

of 49 CFR parts 171-180 or, if sub'ectloasgecial
;i(e)%mnbacclgrqu to the applicable requirements o part

subpart B.

(c} What will EPA do if DOT proposes
to change any of the cross-referenced reg-
ulations? If the DOT proposes to change
any of the regulations that are incor-
porated in paragraphs (a) and (b) of this
section, EPA will provide notice of the
proposed changes and an opportunity to
comment in the Federal Register FEBERAL
REGISTER. Following nofice_and comment,
EPA will take final action regardin
whether or not_to revise its rules, an
the extent to which any such
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revision will correspond with revised
DOT regulations. ]
? at standards for marking do m
retillable containers have to meet?"l Eac
refillable container must™_be
marked in a durable and clearly visible
manner_with a serial number or other
identifying code that will distinguish the
individual container from all other con-
tainers. Durable marking includes, but
is not limited to, etching, embossing,
ink jetting, stamping, heat stamping,
mechanically attaching a plate, mold-
ing, and marking with durable ink. The
serial number or other identifying code
must be located on the outside part of
the container except on a closure.
Placement on the label or labeling is
not sufficient unless the label is an in-
tegral, permanent part of or perma-
nentlwtamped on the container.

ge? hat standards for openlntg)s do my
refillable containers have to meet? If your
refillable container is a portable pes-
ticide container that is designed to hold
liquid pesticide formulations and is not a
cylinder that complies with the DOT

azardous Materials Regulations in 49
CFR parts 171-180, each opening of the
container other than a vent must have a
one-way valve, a tamper-evident device
or both. A one-way valve may be located
in a device or system separate from the
container if the device or system is the
onlg reasonably foreseeable way to
withdraw pesticide_from the container.
A vent must be designed to minimize the
amount of material that could be
introduced into the container through it.

(f), What standards do my stationary
pesticide containers have to meet?-! If a
stationary pesticide container designed
to _hold "undivided quantities of pes-
ticides equal to greater than 500 gallons
(1,890 liters) of Tiquid pesticide or equal
to or greater than 4,0_0_J)ounds (1,818
kilograms) of dry pesticide is located at
the refilling establishment of a refiller
operating under written contract to you,
the stationary pesticide container must
meet the following standards;

(1) Except during a civil emergency
or any unanticipated grave natural dis-
aster or other natural phenomenon of an
exceptional, inevitable and irresistible
character, the effects of which could not
have been prevented or

516545

avoided by the exercise of due care_or
foresight, ~ each stationary pesticide
container (for liquid and dry pesticides)
and its appurtenances must meet both
of the following standards: o
(i) Each Bach stationary pesticide
container and its appurtenances must
be resistant to extreme changes in
temperature and  constructed of
materials that are adequately thick to
not fail and that are resistant to
corrosion, puncture, or cracking.
(ii) _Each Baeh stationary pesticide
container must be capable of
withstanding all operating stresses,
taking into account static heat, pressure
buildup from pumps and compressors
and any other foreseeable mechanical
stresses to which the container may be
sub2|ected in the course of operations.
(2)Each Baeh stationary container
of liquid pesticides :
must meet all of the following standards:
(i). Each_ stationary  container of

liquid pesticides pesticide—container
must be equipped with a vent or other
device designed to relieve excess
pressure, prevent losses by evaporation,
and exclude precipitation. ]

(ii) External sight gauges, which are
pesticide-containing hoses or tubes_that
run vertically along the exterior of the
container from the top to the bottom,
are prohibited on stationary containers
of liquid pesticides ) )

(u% Eac ¢ connection on a
stationary container of Tiquid pesticides

at is

elow the normal liquid Tevel must be

equlg‘aed with a shutoff valve which is

capable of being locked closed. A

shutoff valve must be located within a

secondary containment unit if one is
required b){ subpart E B of this part.

(g) Can 1 obtain a waiver from or a
modification to any of the refillable con-
tainer standards'? Yes, it is possible for

/0u to obtain a waiver from or a modi-
ication to some of the refillable con-
tainer standards, as follows: )

(1) EPA may waive or modify the re-
quirements of paragraph (a) of this sec-
tion regarding the DOT standards for

esticide products that are not DOT

azardous materials if EPA determines
that an alternative (partial or modified)
set of standards or pre-existing re-
%uwements achieves a level of safety
that is at least equal to that specified in
thgt requirements of paragraph (a) of this
section.
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(2) EPA may waive or modify the re-
quirements of ‘paragraph (b) of this sec-
tion _regarding the DOT standards for
pesticide products that are DOT haz-
ardous materials if EPA determines that
an alternative (partial or modified) set
of standards or pre-existing requirements
achieves a level of safety that is at least
equal to that specified in the
requirements of paragraph (b) of this
section. EPA will modify or waive the
requirements of paragraph (b) of this
section only after consulting with DOT
to ensure consistency with DOT
regulations and exemptions.

81_ How do 1 obtain a waiver from or a
modification to any of the refutable con-
tainer standards? To obtain a waiver
from or a modification to any of the re-
fillable container standards, you must
submit a written request for a waiver
or a modification to the EPA to the
following address: Office of Pesticide
Programs (7504P); U.S. Environmental
Protection Agency; Ariel Rios Build-
{;\1/(;; 1200 Pennsylvania Avenue, N.W.,

Jashington, DC 20460. You cannot dis-

tribute or sell the pesticide product in a
refillable container that does not
comply with all of the refillable con-
tainer standards unless and until EPA
approves the request for the waiver or
modification in writing. You must in-
clude two copies of the following infor-
mation (which may be part of an appli-
cation for registration or amended reg-
istration) with your written request:
] The name and address of the reg-
istrant; the date; and the name, title,
signature, and phone number of the
company official making the request.

(2) The name and_ EPA registration
number of the pesticide product for
wur&%erh the waiver or modification is re-

q : o

(3) A statement specifying the re-

quirement or requirements from which
/Ou are requesting a waiver or a modi-
ication. o _

(4) A description of the refillable con-
tainer or containers for which the waiver
or modification isrequested.

(5) Documentation or justification to
demonstrate that the applicable waiver
or modification criteria_in paragraph
(g) of this section are satisfied.

71 FR 47422, Aug. 16, 2006, as
amended at 73 FR 64226, Oct. 29,

2008]

8165.47 What information must | report
about my refillable containers?

You are not required to report to EPA
with information about your refillable
containers under the regulations in this
subpart. You should™ refer to the
reporting standards in part 159 of this
chapter to determine if information on
container failures or other incidents
involving pesticide containers must be
reported to EPA under FIFRA FIEBA

section 6(a)(2)(7U.S.C. 136d(2)(2)).
§§165.48-16559 [Reserved]

Subpart D—Standards for Repack-
aging Pesticide Products into
Refillable Containers

§165.60 General provisions.

_(a) What is the purpose of the regula-
tions in this subpart? The regulations in
this subpart establish_requirements for
reP_ackaglng some pesticide products into
rellllable containers for distribution or
sale,

_(b) Do I have to comql)/ with the regula-
tions in this subpart? You must comply
with the regulations in this subpart if
you are a registrant who distributes or
sells a pesticide product in refillable
containers, if you are_a registrant who
distributes or sells pesticide products to a
refiller (that is not part of your
compan for_  repackaging into
refill-able containers, or if you are a
refiller of a pesticide product and_you
are not the registrant of the pesticide
product. Each “pesticide product that is
subject to the. reg§ulat|ons in this subpart
as set out in 165.63 and that is
distributed or sold in a refillable
container must be distributed or sold in
compliance with the standards of these

regulations.
?c) When do | have to comply? An
. , pesticide
roduct products repackaged into a
refillable

container containers and released for
shipment by you after Auqust 16, 2011
must be repackaged orseld-in
compliance with the these regulations of
this subpart.

[71 FR 47422, Aug. 16, 2006, as

amended at 73 FR 64227, Oct. 29, 2008]
8§ 165.63 = Scope of pesticide products in-
cluded.

a) Are manufacturing use products
subject to the regulations in this subpart?
No, the regulations in this subpart do
not apply to manufacturing use prod-
ucts, as defined in §158.153(h) of this
chapter.
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b) Are plant-incorporated protectants
subject to the regulations in this subpart?
No, the regulations in this subpart do
not apply to Jalant—lncor orated
protectants, as defined in § 174.3 of this

chapter. . .

(c) Which antimicrobial pesticide prod-
ucts are not subject to the regulations in
this subpart? The regulations in_this
subpart do not _appI?/ to a pesticide
product if it satisfies all of the following
conditions: o

(1) The pesticide product meets one
of the following two criteria: .

(i) The pesticide product is an anti-
microbial pesticide as defined in FIFRA
section 2(mm); or .

(ii) The pesticide product: (A) Is in-
tended to: disinfect, sanitize, reduce or
mitigate growth or development of
microbiological organisms; or protect
inanimate objects, ‘Industrial processes
or systems, surfaces, water, or other
chemical _ substances from contamina-
tion, fouling, or deterioration caused by
bacteria, viruses, fungi, protozoa, algae,
or slime; and ) )

FB) In the intended use is subject to a
tolerance under section 408 of the
Federal Food, Drug, and Cosmetic Act
or a food additive regulation under section
409 of such Act. o
. (2) The labeling of the pesticide product
includes directions for use on a site in at
least one of the following antimicrabial
ﬁrodu_ct use categories: food

andling/storage establishments premises
and equipment; commercial, insti-
tutional, and industrial premises and
equipment; residential and public ac-
cess premises; medical premises and
equipment; human drinking water sys-
tems; materials preservatives; industrial
processes and water systems; antifouling
coatings; wood  preservatives;  or
swimming pools. _ .

(3) The pesticide product is not a haz-
ardous waste as set out in part 261 of
this chapter when the CPestlclde product
is intended to be disposed.

(4) EPA has not specifically deter-
mined that the pesticide product must
be subject to the regulations in this
subpart to prevent an unreasonable ad-
verse effect on the environment ac-
cording to the provisions of paragraph
(e) of this section. )

(d) Which regquirements must an anti-
microbial swimming pool product comply

516563

with if it is not exempt from these regula-
tions? (1) An antimicrobial swimming
pool product that is not exempt by
paragraph ﬁa), (_b?], or (c? of this section
must_ comply with all of the requlations
in this subpart except for the following
requirements:

Requirement for
registrants who
distribute or sell
directly in refillable
containers

Requirement for
refiliers who are not
registrants

Requirement

Recordkeeping
specific to each
instance of
repackaging

§165.65()(2) §165.700)2)

Container inspection: | §165.65(e)(2)
criteria regarding a
serial number or
other identifying
code

§165.70(02)

Container §165.65(€)(3)
inspection: criteria
regarding one-way
valve or
tamper-evident
device

§165.70(f)(3

Cleaning §165.65(f)(1)
requirement: criteria
regarding one-way
valve or
tamper-evident
device

§165.70(g)(1)

Cleaning if the one- | §165.65(g)
way valve or
tamper-evident
device is not intact

§165.70(n)

(2) For the_purposes of this subpart,
an antimicrobial swimming pool product
is a pesticide product that satisfies both
of the following conditions:

(i) The pesticide product is intended
to: disinfect, sanitize, reduce or miti-
gate growth or development of micro-

iological organisms; or protect inani-
mate objects, industrial processes or
systems, surfaces, water, or other
chemical substances from contamina-
tion, fouling, or deterioration caused by
bacteria, viruses, fungi, protozoa, algae,
or slime. . .

(ii) The labeling of the pesticide
product includes directions for use on
only a site or sites in the antimicrobial
product use category of S\Nlm_mlng? pools.

(e) How will EPA determine if an anti-
microbial pesticide product otherwise ex-
empted must be subject to the regulations
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in this subpart to prevent an unreasonable
adverse effect on the environment? (1)
EPA may determine that an anti-
microbial pesticide product otherwise
exempted bg paragraph (c) of this sec-
tion must be_ subject to the repack-
aging regulations “in this subpart to
prevent an unreasonable adverse effect
on the environment if all of the fol-
lowing conditions exist: .

ﬂ) PA obtains information, data or
other evidence of a problem with the
containers of a certain pesticide product
or related grou? of products.

(i) The information, data or other
evidence is reliable and factual.

(|||B) The problem causes or could rea-
sonably be expected to cause an unrea-
sonable adverse effect on the environ-

ment.

(iv)Complying with the container
regulations could reasonably be expected
to eliminate the problem. .

(2) If EPA determines that an anti-
microbial pesticide product otherwise
exempted by paragraph (c) of this sec-
tion must be subject to the repackaging
requlations in this subpart to prevent an
unreasonable adverse effect on the
environment, EPA may require, by rule,
that the product be repackaged in
compliance with all or some of the
requirements in this _subpart. Alter-
natively, EPA may notify the applicant
or registrant of its intent to make such a
determination. After allowing the
applicant or_registrant a reasonable
amount of time to reply, EPA may
require, by notification and as a condi-
tion of registration, that the product be
repackaged in compliance with all or
some of the requirements in this
subpart. For the purpose of the pre-
vious sentence, 60 days would be a rea-
sonable_amount of time to reply, al-
though EPA may, in its discretion, pro-
vide more time. EPA may deny reg-
istration or initiate cancellation pro-
ceedings if the registrant fails to comply
with the repackaging regulations within
the time frames established by EPA in
the rule or in its notification.

g) What other pesticide products are
subject to the regulations in this subpart?
The regulations’in this subpart appl% to
all pesticide products other than
manufacturing use products, plant-in-
corporated protectants, and antimicrobial
products that are exempt

paragraph (c) of this section. Anti-
microbial products covered under para-
%raph (d} of this_section are subject to
%_ e regulations indicated in that sec-
ion.

(9) What does "pesticide product" or
"pesticide” mean_in the rest of this
sub-part? In §8165.63(h) through 165.70,
the term "pesticide’ product” or
"pesticide” refers only to a pesticide
product or a pesticide that is subject to
the regulations in this subpart as
described in paragraphs (a) through (f)
of this section. ]

(h) Are there any other exceptions'? (1)
The regulations in this subpart do not
apply to transport_vehicles that contain
pesticide in pesticide-holding tanks that
are an integral part of the transport
vehicle and that are the primary
containment for the pesticide. ]

Custom blending is not subject to
the regulations in this subpart.

(3) The regulations in this subpart do
not apply to containers that hold pes-
ticides that are gaseous at atmospheric
temperature and pressure.

71 FR 47422, Aug. 16, 2006, as
amended at , Oct. 29,

2008]

8§ 165.65 Registrants who distribute or sell
pesticide  products in refillable
containers .

(@) Must 1 comply with the standards in
this section? You must comply with the
standards in this section if you are a
registrant who distributes or ‘sells pes-
ticide products in refillable containers.
This means that you conduct all of the
repackaging for a dpestl_mde product and
that you do not distribute_or sell the
pesticide product to a refiller that is
not part of your company for repack-
aging into refillable containers. If you
are a registrant that repackages a

roduct directly into refillable containers
or sale or distribution and you also sell
or distribute other quantities of that
product to an independent re-filler for
repackaging, then you must meet the
requirements in_this section for those
guantities you, distribute or sell directly
and the requirements in §165.67 for
those quantities that you_distribute or
sell to an independent re-filler.

_(b) Am | responsible for product integ-
rity? Yes, you are responsible for the
pesticide product that you distribute or
sell in refillable containers not being
adulterated or different from the
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composition described in its confiden-
tial statement of formula that is re-
quired under FEFRA section 3.

(c) What information must | develop?
For each _pesticide product distributed
or sold in refillable containers, you
must develop both of the following doc-
uments In writing. o
_ (1) You must develop a refilling res-
idue removal procedure that describes
how to remove pesticide residue from a
refillable container (portable or sta-
t|o_na|3/ pesticide container) before it is
refilled. . ]

(i) The refilling residue removal pro-
cedure must be adequate to ensure that
the composition of the ﬁestl(;lde product
does not differ at the time of its
distribution or sale from the composi-
tion described in its confidential state-
ment of formula that is required under
FIFRA section3. .

(ii) If the refilling residue removal
procedure requires the use of a solvent
other than the diluent used for applying
the pesticide as specified on the labeling
under "Directions for Use," or if there is
no_diluent used for application, the
refilling residue removal procedure must
describe how to manage any rinsate
resulting from the “procedure in
accordance with applicable Federal and
State r\eﬂulatlons. o

(2) You must develop a description of
acceptable refillable containers (port-
able or stationary pesticide containers)
that can be used for distributing or
sell_ln%that pesticide product.

(i) An acceptable container is one that
you have determined meets the
standards in subpart C of this part and
is compatible with the pesticide formu-
lation intended to be distributed and
sold using the refillable container.

(if) You must identify the containers
b¥ specifying the container materials
of construction that are compatible with
the pesticide formulation and specifying
information  necessary  to  confirm
compliance with the refillable container
requirements in subpart C of this part.

] éd) What requirements must my indi-
vidual establishments_follow regarding_re-
pa(_:kagéng a pesticide product into
refill-able containers'? A refiller at your
individual establishment that
reP_ackages a pesticide product into
refillable containers for distribution or
sale must

516865

comply with all of the following provi-
sions.

(1) The establishment must be reg-
istered with EPA as a producing estab-
lishment as required by 8167.20 of this
chapter. )

(2) The refiller must not change the

esticide formulation unless the refiller

as a registration for the new for-
mulation. ~

_(3) The refiller must repackage a pes-
ticide product only into a refillable
container that is identified on your de-
scription of acceptable containers for
that pesticide product.

(4) The refiller may repackage any
quantltY of a pesticide product into a
refillable container up to the rated ca-
pacity of the container, In addition,
there are no general limits on the size
of the refillable containers that the
re-filler can use.

$5) The refiller must have all of the
following items at the establishment
before repackaging a pesticide product
into any refillable container for dis-
tribution or sale;

(q_ The pesticide product's label and
labeling. . . :

(if) The written refilling residue re-
mq[val procedure for the pesticide prod-
uc

(iii) The written description of ac-
ceptable containers for the pesticide
product ) o

(6) Before repackaglm a pesticide

roduct_into any refillable container
for distribution or sale, the refiller must
identify the pesticide product previously
contained in the refillable container to
determine whether a residue removal
procedure must be conducted in
accordance with paragraph (f) of this
section. The refiller may identify the
previous pesticide product by referring
to the label or labeling.

Vt)) The refiller must inspect each re-
fillable container according to paragraph
(e) of this section,

ﬁ The refiller must clean each
refill-able  container according to
paragraph = .

(P or (gsJ of this section, if required by
either paragragh.

%9) The refiller must ensure that each
refillable container is pro erP/ labeled
?ccordmg to paragraph (hs) of this sec-
ion.
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(10) The establishment must main-
tain records in accordance with para-
grafh (q_ofthls section. L

(11) The establishment must maintain
records as required by part 169 of this

chafter. .
(12) The establishment must report
as reqll_1||red by part 167 of this chapter. .
(e) How must my individual establish-
ments inspect refillable containers'? Be-
fore repackaging a pesticide product
into any refillable container, a refiller
at your establishment must visuall
inspect the exterior and (if p055|ble\§
the interior of the container and the
exterior of appurtenances. The purpose
of the inspection is to determine
whether the container meets the nec-
essary criteria with respect to contin-
ued ~ container mtegrltY required
markings, and openings. If the condi-
tion in paragraph (e) H? of this section
exists, the container fails the inspection
and must not be refilled unless the
container is repaired, reconditioned, or
remanufactured in compliance with the
relevant DOT requirement. If the con-
dition in_paragraph (e)(2) or (e)(3) of
this section exists (or. both), the con-
tainer fails the inspection and must not
be refilled until the container meets the
standards specified in sub-part C of this
part. The conditions are: o
(1) The integrity of the container is
compromised in at least one of the fol-

Iovylngi_ways: . .

(i) The container shows signs of rup-
ture or other damage which reduces its
structural integrity. o .

_(ii) The container_has visible pitting
significant  reduction in  material
thickness, metal fatigue, damaged
threads or closures, or other significant

efects. .

(iii) The container has cracks,
warpage, corrosion or any other
damage which might render it unsafe
for_transportation. .

(IIV) There is damage to the flttlnﬁs,
valves, tamper-evident devices or other
a?purtenan_ces that may cause failure
of the container.

(2). The container does not bear the
markings required by §165.45(a), (b) and
(dz or such markings are not legible. )

) The container does not have an in-
tact and functioning one-way valve or
tamper-evident device on each opening
other than a vent, if required.

(f) How must mP/ individual establish-
ments clean refillable containers? A refiller
at your establishment must clean each
refillable container by conducting_the
pesticide product's Trefilling residue
removal procedure before repackaging
the pesticide product into the refillable
container, unless the conditions in
paragraph (f)(I) of this section and ei-
ther. paragraph. (f)(2) or (f)(3) of this
section are satisfied: .

(1) If required, each tamper-evident
device and one-way valve is intact, .

§_2? The refillable container is being
refilled with the same pesticide prod-

uct.

(3) Both of the following conditions
are satisfied: ] .

(|2_ The container previously held a
pesticide product with a single active
ingredient and is being used fo repack-
age a pesticide product with the same
single active ingredient.

(i) There is no_change that would
cause the composition of the product
being repackaged to differ from the
composition described in its confidential
statement of formula that is required
under FIFRA section 3. Examples of
unallowable changes include the_ active
ingredient concentration increasing or
decreasing beyond the limits established
by the ~confidential statement _of
formula or a reaction or interaction
between the pesticide product being
repackaged and the residue remaining
in the container. o .

(9) How must my individual establish-
ments clean a refillable container that has a
broken (non-intact) tamper-evident device
or one-way valve? As required in
paragraph (f) of this section, a refiller at
your establishment must clean each
refillable = container that has a
tamper-evident device or one-way valve
that is not intact by conducting the
pesticide product's " refilling residue
removal_procedure before repackaging
the pesticide product into the refillable
container. In addition, other procedures
may be necessary to assure that product
mtegi_r'lty is maintained in such cases.
(h) How must_ my individual establish-
ments label refillable containers? Before
distributing or selling a pesticide product
in a refillable container, a refiller at

our establishment must ensure that the
abel of the pesticide product is securely

attached to the refillable
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container such that the label can rea-
sonably be expected to remain affixed
during the foreseeable conditions and
period of use. The label and labeling
must comply in all respects with the
requirements of part 156 of this chap-
ter. In particular, the refiller at your
establishment must ensure that the net
contents statement and EPA estab-
lishment number appear onthe label.
(i) What recordkeeping must my indi-
vidual establishments do? Each of your
individual establishments_that repack-
ages a pesticide product into refillable
containers for distribution or sale must
maintain all of the records listed in
this section in addition to the applicable
records identified in parts 167 and 169
of this chapter. The establishment must
furnish these records for inspection and
copgln upon request by an employee
of EPA or any entity designated by
EPA, such as a State, another political
subdivision or a Tribe. o
(1) For each pesticide product distrib-
uted or sold in refillable containers,
both of the following records must_be
maintained for the current operating
year and for 3 years after that:
(i) The written refilling, residue re-
moval _Iprocedure for the pesticide product.
ﬁu) he written description of accept-
able containers for the pesticide prod-

uct

. ﬁ) Each time a refiller at your estab-
lishment repackages a pesticide product
into a refillable container and dis-
tributes or sells the product, the fol-
lowing _records must be generated and
maintained for at least 3 years after
the date of rgpackaglng: .

(i) The EPA registration number of
the "pesticide product distributed or sold
in the refillable container.

EI_ i) The date of the repackaging.

_ (il The serial number or_other
|dert1g|fv|nq code of the refill-able
con

Iner.
[71 FR 47422! Aug. 16j 2006! as
amended at ,Oct. 29,

8165.67 Registrants who distribute
or sell pesticide products to refillers
for repackaging.

(@) Must 1 comply with the standards in
this section? You must comply with the
standards in this section if you are a
registrant who distributes or “sells pes-
ticide products to a refiller that is not
part or your company for repackaging

816567
into refillable containers.

_ﬂb) Under what conditions can | allow a
refiller to repackage my pesticide product
into refillable containers? You may allow a
refiller to repackage your pesticide
product into refillable containers and
to distribute or sell such repackaged
product under your existing registra-
tion if all of the following conditions
are satisfied: ) )

(1) The repackaging results in no
change to the pesticide formulation.

(2). One of the foIIowm_?I_condltlons re-
garding a_registered refilling establish-
ment is satisfied: ]

(i) The pesticide product is repack-
aged at a refilling establishment reg-
istered with EPA as required by § 167.20
of this chapter. ]

(if) The pesticide product is repack-
aged at-the-site-of a-user-who-intends
f ¢ . by a refill-
ing establishment registered with EPA
as required by 8 167.20 of this chapter at the
site of a user who intends to use or
apply the product. ] ]

3) You have entered into a written
contract with the refiller to repackage
the pesticide product and to use the
label of your pesticide product.

(4) The pesticide product is repack-
aged only into refillable containers that
me&et the standards of subpart C of this
part. - .

(5) The pesticide product is labeled
with the product's label with no
changes except the addition of an ap-
propriate net contents statement and
the refiller's EPA establishment number.

(c) What violations are aﬁpli(_:able to il-
legal repackaging? Repackaging a pes-
ticide product for distribution or sale
without either obtaining a registration
or meeting all of the conditions in
paragraph (b) of this section is a viola-
tion of section 12 of the Act. Both you
and the refiller that is repackaging your
pesticide product under written contract
with you may be liable for violations
pertaining to the repackaged product.

(d) When must | provide the written
contract to the refiller? If you allow a
re-filler to_repackage your product as
specified in paragraph_(b)(3) of this
section you must provide the written
contract to the refiller before you
distribute_or sell the pesticide product
to the refiller.
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_(eg Am | responsible for product integ-
rity? Yes, for a product that you dis-
tribute or sell to a refiller that is not
part of your company for repackaging
into refillable containers, you are re-
sponsible for the pesticide product not
being adulterated or different from the
composition described in its confiden-
tial statement of formula that is re-
quired under FIFRA section 3.

f) What information must | develop?
For each pesticide product distributed
or sold in refillable containers, you
must develop _both of the following doc-
uments In writing. o
~ (1) You must develop a refilling res-
idue removal procedure that describes
how to remove pesticide residue from a
refillable container (portable or sta-
tlonara/ pesticide container) before it is
refilled. . ]

(i) The refilling residue removal pro-
cedure must be adequate to ensure that
the composition of the pesticide product
does not differ at the time of its
distribution or sale from the composi-
tion described in its confidential state-
ment of formula that is required under
FIFRA section3. .

(ii) If the refilling residue removal
procedure requires the use of a solvent
other than the diluent used for applying
the pesticide as specified on the labeling
under "Directions for Use," or if there is
no_diluent used for application, the
refilling residue removal procedure must
describe how to manage any rinsate
resulting from the “procedure in
accordance with applicable Federal and
State r\e(gulatlons. o

(2) You must develop a description of
acceptable refillable containers (port-
able or stationary pesticide containers)
that can be used for distributing or
sell_ln%that pesticide product.

(i) An acceptable container is one that
you have determined meets the
standards in subpart C of this part and
is compatible with the pesticide formu-
lation intended to be distributed and
sold using the refillable container.

(ii) You must identify the containers
b¥ specifying the container materials
of construction that are compatible
with_ the pesticide formulation and
specifying information necessary to
confirm compliance with the refillable
container requirements in subpart C of
this part.

(9) When must | provide the information
to the refiller? You must provide the
refiller with all of the following in-
formation and documentation before or
at the time of distribution or sale of
your pesticide product to the refiller:

(1) Your written refilling residue re-
mq[val procedure for the pesticide prod-
uc

(2) Your written description of ac-
ceptable containers for the pesticide
product o

(3|) The pesticide product's label and
abeling. )

(h) What recordkeeping must | do? You
must maintain all of the records listed
in this section for the current operating
year and for 3 years after that. You
must furnish these records for in-
spection and copying upon request by
an employee of EPA or any entity des-
ignated by EPA, such as a State, an-
other political s_ubd|V|5|on oraTribe:

(1) Each written contract entered into
with a refiller for repackaging_ your
pesticide product into refillable
containers. ) . _

(2) Your written refilling residue re-
mctgval procedure for the pesticide prod-
u

(3) Your written description of ac-
ceptable containers for the pesticide
product

[71 FR 47422, Aug. 16, 2006, as
amended at 73FR 6122;, Oct. 29, 2008]
§165.70 Refillers who are not

registrants.

(@) Must 1 comply with the standards in
this section™? You must comply with the
standards in this section if you are a
refiller of a pesticide product and you
are not the registrant of the pesticide
product.

(b) Under what conditions can | repackage
a, registrant's pesticide product into
refillable containers'? A registrant may
allow you to repackage the registrant's
pesticide product into refillable con-
tainers and to distribute or sell such
repackaged product under the registrant's
existing registration if all of the
foIIowmﬂ conditions are satisfied:

(1) The repackaging results in no
change to the pesticide formulation.

(2) One of the following conditions re-
garding a_registered refilling establish-
ment is satisfied:
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(i) The pesticide product is repack-
aged at a refilling establishment reg-
istered with-BPA EPA as required by §
167.20 of this chapter. .

(|3 The pesticide product is repack-
aged atthe-sie-of-a-user-who-intendsto

equired-by-8-167-20-of this-chapter—by a
refilling establishment registered with EPA
as required by 8 167.20 of this chapter at the
S|tedo 5{1 user who intends to use or apply the
product. ) ]

(3) The registrant has entered into a
written contract with you to repackage
the Ipestmde product and to use the
label of the registrant's pesticide product

(4) The pesticide product is repack-
aged only into refillable containers that
meet the standards of subpart C of this

part. - .

(5) The pesticide product is labeled
with the product's label with no
changes except the addition of an ap-
propriate net contents statement and
the refillers EPA establishment number.

(c) What violations are aﬁpllgable to il-
legal repackaging? Repackaging a pes-
ticide product for distribution or sale
without either obtaining a registration
or meeting all of the conditions in
paragraph ?p) of this section is a viola-
tion of section 12 of the Act. Both you
and the pesticide product's registrant
may be liable for violations pertaining
to the repackaged product. .

_(d) Am | responsible for product integ-
rity? Yes, you are responsible for the
pesticide product that you distribute_or
sell in refillable containers not being
adulterated or different. from the
composition described in its confiden-
tial statement of formula that is re-
quired under FIFRA section 3.

(e) What recture_ments must | follow re-
gardrlgﬁ repackaging a pesticide product
into refillable containérs? You must comply
with all of the following provisions.

(1) Your establishment must be reg-
istered with EPA as a producing estab-
Ilﬁhr?eent as required by 8167.20 of this
c r.

(2) You must not change the pesticide
formulation unless you have a registra-
tion for the new formulation. o

(3) You must repackage a pesticide
product_only into a refillable container
that is identified on the description of
acceptable containers for that pesticide
product provided by the registrant.

§165-70

(4) You may repackage any quantity
of a pesticide product into a refillable
container_up to the rated capacity of
the container. In addition, there are no
general limits on the size of the
refillable containers that you can use.
_(5) You must have all of the following
items at your establishment before re-
packaging a pesticide product into any
gglfllla le container for distribution or

e:
_ (i) The written contract from-thepes-

‘s—registrant—referred to in
paragraph (b) (3) of this section from the
pesticide products registrant.
| ak%ll) The pesticide product's label and

Ing, . . —_—
([Il)ql'he registrant's written refilling
residue removal procedure for the pes-
ticide product. ) ]
_(iv) The registrant's written descrip-
tion of acceptable containers for the
pesticide product. . o

(6) Before repackaging a pesticide
?ro uct into any refillable container
or distribution or sale, you must iden-
tify the pesticide product previously
contained in the refillable container to
determine whether a residue removal
procedure must be conducted in accord-
ance with paragraph (g) of this section.
You may identify the previous pesticide
%E)%(Ij_uct by referring to the label or

ing.
@) g(ou must inspect each refillable
container according to paragraph (f) of
this section. .
(8) .You must clean each refillable
container according, to paragraph (g) or
(h) of this section, if required by either

paragraph.

%_9? You must ensure that each
refillable container is _ro?er!y labeled
according to paragraph &O) of this section.

(10) You must maintain records in ac-
gordance with paragraph (j) of this sec-
ion.
(11) You must maintain records as re-
quired by part 169 of this chapter.

(12) You must report as required by
part 167 of this chapter. .

(13) The stationary pesticide containers
at your establishment must meet the
standards in §165.45(f).

(14) You may be required to comply
with " the containment standards in
sub-part E of this part. )

f) How must | inspect refillable con-
tainers? Before repackaging a pesticide
product into any refillable container,
you must visually inspect the exterior
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and (if possible) the interior of the con-
tainer and the exterior of appurtenances.
The purpose of the inspection is to
determine whether the container meets
the necessary criteria with respect to
continued container integrity, re(%uwed
markings, _and openings, # If the
condition in paragraph™ (f)(I) of this
section exists, the container fails the
inspection and_must not be refilled un-
less the container is repaired, recondi-
tioned, or remanufactured in compli-
ance with the relevant DOT require-
ment. If the condition in paragraph
(f)(Z; or (f)(3) of this section exists (or
both), the container fails the inspection
and must not be refilled until the
container meets the standards specified
in subpart C of this part. The condi-
tionsare: ] o

(1) The integrity of the container is
compromised in at least one of the fol-
lowingways: .

(i) The container shows signs of rup-
ture or other damage which reduces its
structural integrity. . o

_(ii) The container_has visible pitting
significant  reduction  in  material
thickness, metal fatigue, damaged
threads or closures, or other significant
defects. .

(iii) The container has cracks,
warp-age, corrosion or any other
damage which might render it unsafe
for transportation, o

(IIV) There is damage to the flttlnﬁs,
valves, tamper-evident devices or other
a?purtenan_ces that may cause failure
of the container.

(2) The container does not bear the
markings required by 8165.45(a), (b) and
(d), or such markings are not |e%l le.

(3) The container does not have an in-
tact and functioning one-way valve or
tamper-evident device on each opening
other than a vent, if required.

(9) How must | clean refillable con-
tainers™? You must clean each refillable
container by conducting the pesticide
product's refilling residue removal pro-
cedure before repackaqln the pesticide
product into the refillable container,
unless the conditions in_paragraph (g)(I)
of this section and either paragraph
(9)(2) or (g)(3) of this section are
satisfied:

(1) If required, each tamper-evident
device and one-way valve is intact.

1(_2? The, refillable container is being
refilled with the same pesticide product

(3) Both of the following conditions
are satisfied. )

(i). The container previously held a
pesticide product with a single active
ingredient and is being used to repack-
age a pesticide product with the same
single active ingredient.

(1) There is no change that would
cause the composition of the product
being repackaged to differ from the
composition described in its confiden-
tial statement of formula that is re-
quired under FIFRA section, 3. Exam-
ples of unallowable changes include the
active ingredient  concentration in-
creasmg?1 or decreasing beyond the limits
established by the confidential statement
of formula or a reaction or interaction
between the pesticide product being
repackaged and the residue remaining in
the container. ]

(h) How must | clean a refillable con-
tainer that has a broken (non-intact) tam-
per-evident device or one-way valve? As
required in paragraph (g) of this sec-
tion, you must clean each refillable
container that has a tamper-evident
device or one-way valve that is not in-
tact by conducting the pesticide prod-
uct's refilling residue. removal proce-
dure before repacka mP the pesticide
product into the refillable container. In
addition, other procedures may be nec-
essary to assure that product integrity is
maintained in such cases. ]

(i) How must | label refillable con-
tainers? Before distributing or selling a
pesticide product in a refillable con-
tainer, you must ensure that the label of
the pesticide product is securely at-
tached to the refillable container such
that the label can reasonably be ex-
Pected to remain affixed during the
oreseeable conditions. and period of
use. The label and labeling must comply
in all respects with the requirements of
part 156 of this chapter. In particular, you
must ensure that the net contents
statement and SPA EPA establishment
number appear on the label.

(i) What recordkeeping must | do? You
must maintain all of the records listed in
this section in addition to the applicable
records identified in parts 167 and 169 of
this chapter. You must furnish
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these records for inspection and copy-
ing upon request by an employee of
BgA PA or any entity designated by
SPA EPA, such as a_State, another
political subdivision or a Tribe. o

(1) For each pesticide product distrib-
uted or sold in refillable containers, all
of the following records must be main-
tained for the current operating year
and for 3 years after that:

(i) The written contract from the pes-
ticide product's registrant for the pes-
ticide product. _ o .

(i1) The written refilling residue re-
mct)val procedure for the pesticide prod-

uct,

(iii) The written description of ac-
ceptable containers for the pesticide
product .
_(%) Bach time you repackage a pes-
ticide product into a refillable ‘container
and distribute or sell the product the
following records must be generated and
maintained for at least 3 years after the
date of reﬁacka ing: ] ]

i) The EPA _ registration
number of the pesticide ™ product
distributed or sold in the refillable
container. .

ii) The date of the repackaging.

iil) The serial number™ of the
refillable container.

§8165.71-165.79  [Reserved]

Subpart E-Standards for Pesticide
Containment Structures

§165.80 General provisions.

_(a) What is the purpose of the regula-
tions in this subpart? The purpose of the
containment regulations in this sub-part
is to protect human health and the
environment from exposure to agri-
cultural pesticides which_may spill or
leak from stationary pesticide containers.
This protection is achieved by the
construction of secondary containment
units _or pads at certain facilities
handling agricultural pesticides. These
regulations ‘will also reduce waste gen-
eration associated with: )
(1) Storage and handling of large
guantities of pesticide products.
_ Pesticide dispensing  and
container-refilling operations.

_(b) Do | have o comril)/ with the regula-
tions in this subpart ? You must comply
with the regulations in this subpart if
you are an owner or operator of one of

§16581

the following businesses and if you also
have a stationary pesticide container or a
pesticide dispensing (including container
refilling) area: )

(1) Refilling establishments who re-
package agricultural pesticides and
whose principal business is retail sale
(i.e., more that 50% of total annual rev-
enue comes from retail operations).

(2) Custom blenders of agricultural
pesticides. ) ]

SB) Businesses which apply an agri-
cultural pesticide for compensation
(other than trading of personal services
between agricultural producers).

(c) When do | have to comply"? You
must comply with all applicable con-
tainment regulations for new and ex-
isting structures as of August 17, 2009.

[71 FR 42422i Au;;, 16, 2006, as
amended at , Oct. 29,

§165.81 = Scope of stationary pesticide
containers included.

() What is a stationary pesticide con-
tainer? A stationary pesticide container
is a refillable container that is fixed at a
single facility or establishment, or, if
not fixed, remains at the facility or es-
tablishment for at least 30 consecutive
days, and_that holds pesticide during
the entire time. _ o )

(b) What stationary pesticide containers
are subject to the” regulations in _this
sub-part=L?Stationary pesticide containers
designed to hold undivided quantities of
agricultural pesticides equal to or greater
than 500 gallons (1,890 liters) of liquid
pesticide or equal to or greater than 4,000
pounds (1,818 kilograms) of dry pesticide
are subject to the regulations in this
subpart “and must have a secondary
containment unit that complies with the
provisions_of this sub-part unless any of
the following conditions exists: _

(1) The container is empty, that is, all
pesticide that can be removed by methods
such as draining, pum mg or aspirating
has been removed (whether or not the
container has been rinsed or washed),

(2) The container holds only pesticide
rinsates or wash waters, and is labeled
accordingly. o

(3) The container holds only pesticides
which would be gaseous when released at
atmospheric temperature and pressure.
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(4) The container is dedicated to
non-pesticide use, and is labeled
accordingly.

8165.82  Scope of pesticide dispensing
areas included.

a) What pesticide dispensing areas are
subject to the regulations in this subpart?
A pesticide dispensing area is subject
to the containment regulations in this
subpart and must have a containment
pad that complies with the require-
ments of this subpart if any of the fol-
lowing activities occur; .

(1? Refillable containers of agricul-
tursaédpestlude are emptied, cleaned or
rinsed.

(2) Agricultural pesticides_ are dis-
pensed from a stationary pesticide con-
tainer designed to hold undivided quan-
tities of agricultural pesticides equal to
or greater than 500 gallons (1,890 liters)
of "liquid pesticide or equal to or
greater than 4,000 pounds (1,818 kilo-
grams) of dry pesticide for any purpose,
including _refilling. or emptying for
cleaning. This applies when pesticide is
dispensed from the container into any
vessel, including, but not limited to:

i) Refillable containers;

i) Service containers;

gu; Trangsport vehicles;

iV %pll_catlon equipment. ]

3) ricultural pesticides are dis-
pensed Trom a transport vehicle for
purposes of filling a refillable container.

4) Ac};ncultural pesticides are dis-
pensed from any other container for
the purpose of refilling a refillable con-
tainer for sale or distribution. Contain-
ment requirements do not apply if the
agricultural pesticide is dispensed, from
such a container for use, application or
purposes other than refilling for sale or
distribution. = .

(b) What pesticide dispensing areas are
exempt from the regulations in this
sub-part™! ? A pesticide dispensing area
is exempt from the regulations in this
sub-part if any of the following
conditions exist: o . .

(1) The only Pestludes in the dis-
Fensmg area would be gaseous when re-
eased at atmospheric temperature and
pressure. o ]

_ﬁZ) The only pesticide containers re-
filled or emptied within the dispensing
area are stationary pesticide con-

tainers which are already protected by a
secondary _containment. unit  that
complies with the provisions of this

subgart. - . . .

(3) The pesticide dlspens_ln% area is
used solely for dispensing pesticide from a
rail car which does not remain at a
facility long enough to meet the
definition of a stationary pesticide
container; that is, 30 days.

§165.83  Definition of new and existing
structures.

(@) What is a new_containment struc-
ture ? A new containment structure is
one whose installation began after No-
vember 16, 2006._Installation is consid-
ered to have begun if:

(1) You, as the owner or operator
have obtained all Federal, State, and
local approvals or permits necessary to
begin physical construction of the con-
tainment structure; AND .

(2) You have either begun a contin-
uous on-site physical construction or
installation program OR you have en-
tered into contractual obligations. The
contract must be such that'it cannot be
canceled or modified without substantial
loss, and must be for the physical
construction or installation of the
containment structure within a specific
and reasonable time frame. _

(b) What is an existing containment
structure?  An_ existing containment
structure is defined as one whose in-
%azl(!&tslon began on or before November

§165.85 Design and capacity require-
ments for new structures.

(@) For all new containment structures,
what construction materials must | use?
These are the material specifications for
a new containment structure:

(1) The containment structure must
be constructed of steel, reinforced con-
crete or other rigid material capable of
withstanding the full hydrostatic head,
load arid impact of any pesticides, pre-
cipitation, other substances, equipment
and appurtenances placed within the
structure. The structure must be
liquid-tight with cracks, seams and
joints appropriately sealed.

(2) The structure must not be con-
structed of natural earthen material,
unfired clay, or asphalt.
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(3) The containment structure must be
made of materials compatible with the
pesticides stored. In this case, compatible
means able to withstand anticipated
exposure to stored or transferred
substances and still provide secondary
containment of those same or other

: substances  within  the

containment area. )
b) For all new containment structur
what are the general design requirements

These are the general design require-

ments for new containment structures:

(1) You must protect appurtenances
and pesticide containers against damage
from operating personnel and moving
equipment. Means_of protection include,
but are not limited to, supports to
prevent sagging, flexible connections, the
use of ‘quard rails, barriers, and
protective cages. .

(2) Appurtenances, discharge outlets
or gravity drains must not be config-
ured through the base or wall of the
containment_ structure, except for direct
interconnections  between  adjacent
containment structures which meet the
requirements of this subpart. Ap-
purtenances must be configured in such a
wag that spills or leaks are easy to see.

(3) The containment structure must
be constructed with sufficient freeboard
to contain precipitation and prevent
water and other liquids from seepin
into or flowing onto It from adjacent lan
or structures. . o

(4) Multiple stationary pesticide con-
tainers may be protected, within a single
secondary containment unit. o

(c) For new stationary liguid pesticide
containment and new containment pads in
pesticide dispensing areas, what are the
capacity requirements? These are the ca-
pacity requirements: . )

(1) New secondary containment units
for stationary liquid pesticide containers,
if protected from precipitation, must
have a capacity of at least 100 percent
of the volume of the largest stationary
pesticide container plus the volume
displaced by other containers and
appurtenances within the unit. .

FZ) New secondary containment units
for stationary liquid pesticide containers,
if exposed to or unprotected from

recipitation, must have a capacity of at
east HO 110 percent of the volume of
the largest statlon_ar){ pesticide container
plus the volume displaced by

5165:85

other containers and appurtenances
within the unit. . o

(3) New containment pads in pesticide
dispensing areas which have a pesticide
container or pesticide-holding equipment
with a volume of 750 gallons or greater
must have a holding capacity of at least
750 gallons. . . .

(4) New containment pads in pesticide
dispensing areas which do not have a
pesticide container or pest|C|de-hoId|n8
equipment with a volume of at least 75
gallons must have a holding capacity
of at least 100 percent of the volume of
the largest pesticide container or
%estg:dde-holdmg equipment used on

e pad. ]

(d) For new secondary containment
units for stationary containers of Tliquid
pesticides econtainment, what are the
specific design requirements? You must
either anchor or elevate each new
statlona(rjy liquid pesticide container
protected by a secondary containment
unit to prevent flotation in the event that
}he _sgcondary containment unit fills with
iquid.

%(ej) For new containment pads in pes-
ticide dispensing areas, what are the spe-
cific design requirements? Each new con-
tainment pad In a pesticide dispensing
areamust:

_ (1) Be designed and constructed to
intercept leaks and spills of pesticides
which may occur in the pesticide dis-
pensing area.

(%) ave enough surface area to ex-
tend completely beneath any container
on it, with the exception of transport
vehicles dispensing pesticide for sale or
distribution_to a stationary pesticide
container. For such vehicles, the sur-
face area of the containment pad must
accommodate at least the portion of the
vehicle where the delivery hose or
device couples to the vehicle. This ex-
ception does not apply to transport ve-
hicles that are used for prolonged storage
or repeated on-site dispensing of
pesticides. ] ) ) o

(3) Allow, in conjunction with its
sump, for removal and recovery of
spilled, leaked, or discharged material
and rainfall, such as by a manually ac-
tivated pu_mﬁ. Automatically-activated
pumps which lack automatic overflow
cutoff switches for the receiving con-
tainer are prohibited.

(4) Have its surface sloped toward an
area where liquids can be collected for
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removal, such as a liquid-tight sump or
a depression, in the case of a single-pour
concrete pad. .

f) For new secondary containment
units for stationary containers of dry
pesticides containment, what _are the
specific design requirements? These are
the specific "design requirements for
new secondary containment units for
stationary containers of dry pesticides
coptainment:

(1) The stationary containers of dry
pesticides ~containers  within _ the
containment unit _must be protected
from wind and precipitation.

2) . Stationary containers of dry
pesticides esntatners must be placed on
pallets or a raised concrete platform to
prevent the accumulation of water in or
ur}%()er the pesticide. B

TFhe-stationansdny pesticide—con-
by a-minimum-of a 6-ch-highcurb

that-extends-at-least 2 feet beyond-the
perimeter—of the container—The storage
area_for stationary containers of Eiry

pesticides must Include a_floor that
extends completely beneath the pallets or
raised concrete platforms on which the
stafionary containers of dry pesticides
must be sfored.

(4) The storage area for stationary
confainers_of _dry_pesticides_must__be
enclosed by a curb aminimum of 6 Inches
high that extends at least Z feet beyond the
perimeter of the container.

[71 FR 42422, Aug, 16, 2006, as
amended at 73 FR 64227, Oct. 29,
2008]

8165.87 Design and capacity require-
ments for existing structures.

(a) For all existing containment struc-
tures, what construction materials must |
use? These are the material specifica-
tions for an existing containment
structure: )

(1) The containment structure must
be constructed of steel, reinforced con-
crete or other rigid material capable of
withstanding the full hydrostatic head,
load and impact of any pesticides, pre-
cipitation, other substances, equipment
and appurtenances placed within the
structure. The structure must. be
liquid-tight with cracks, seams and joints
ap{)roprlately sealed.

2) The  structure must not be
constructed _ of natural earthen
material, unfired clay, or asphalt.

The containment structure must
be made_of materials compatible with
the pesticides stored. In this case
compatible means able to withstan
anticipated ngm to stored or
transferred substances and
still provide secondary containment
of those same or oOther
substances within the containment area.

(b) For all existing containment struc

tures, what are the general design re-

_quireme_htsg. These are the general de-

sign requirements for existing contain-
ment structures:

(1) You must protect appurtenances
and ‘pesticide containers against dam-
age from operating personnel and moving
equipment. Means_of protection include,
but are not limited to, supports to
prevent sagging, flexible connections, the
use of gquard rails, barriers, and
protective cages.

(2) You must seal all appurtenances,
discharge outlets and giraw drains
through the base or wall of the con-
tainment structure, except for direct
interconnections  between  adjacent
containment structures which meet the
requirements of this subpart

) The containment structure must
be constructed with sufficient freeboard
to contain precipitation and prevent
water and other liquids from seepin
into or flowing onto It from adjacent lan
or structures. ] o

(4) Multiple stationary pesticide con-
tainers may be protected_within a single
se((:ondary containment unit

C a Q ala (3

existing secondary containment units_for
stafionary_containers_of liquid pesticides
and existing containment pads _In pesticide
dispensing_areas, what are the capacity

requIrements? These are the capaciy
reguirements: )

(1) Existing secondary containment
units for _stafionary _containers of
liquid pesticides contaipers must have
a capacity of at least 100 percent of the
volume of the Iarqest stationary
pesticide container plus the volume
displaced by other containers and
appurtenances within the unit.

. 23 Existing containment pads in pes-
ticide dispensing areas which have a
pesticide container or pesticide-holding
equipment with a volume of 750 gallons
or g%reater must have a holding capacity
of at least 750 gallons, )

_(3) Existing containment pads in pes-
ticide dispensing areas which do not
have = a pesticide = container  or
pesticide-holding equipment with a
volume of at least 750 gallons must
have a holding capacity of at least 100
percent of the volume of the largest
pesticide _ container or
pesticide-holding equipment used on the

pad. . . .
_(dz For existing staﬂenaw—hquld—ges-
seconda
containment _units  for _ stafionary
containers_of liquid pesticides, what_are
the specific_design requirements? You
mhﬁr t_anchor ort _elevat]g ! _eac_ro1I
ting stationary container of liqui
pesticides container protecied by a
secondary containment unit to prevent
flotation 1In the event that the secondary
containment unit fills with liquid.

212

Attachment |



. .

(e) For existing containment pads in
pesticide dispensing areas, what are the
specific design requirements”? Each existing
containment pad in a pesticide dis-
pensm%area must:

(1) Be designed and constructed to
intercept leaks and spills of pesticides
which may occur in the pesticide dis-
pensmg'area.

(2) Have enough surface area to ex-
tend completely beneath any container
on it, with the exception of transport
vehicles dispensing pesticide for sale or
distribution_to a stationary pesticide
container. For such vehicles, the sur-
face area of the containment pad must
accommodate at least the portion of the
vehicle where the delivery hose or
device couples to the vehicle. This ex-
ception does not apply to transport ve-
hicles that are used for prolonged stor-
age_or repeated on-site dispensing of
pesticides. ] o o

(3) Allow, in conjunction with its
sump, for removal and recovery of
spilled, leaked, or discharged material
and rainfall, such as by a manually ac-
tivated pump. Automatically-activated
pumps which lack automatic overflow
cutoff switches for the receiving con-
tainer are prohibited.

r 2 For_existing secondary
containment  units _ for __stationary
containers of dry pesticides what are the
specific_design requirements? These are
the specific design requirements for
existing secondary containment units for
stationary containers of dry pesticides:

(1) The stationary dry pesticide con-
tainers within the containment unit
must be protected from wind and pre-
cipitation. o )

(2) Stationary dry pesticide containers
must be placed on pallets or a raised
concrete  platform to_ prevent the
accumulation of water in or under the
pesticide. ) o

(3) Fhe-stationary-drypesticide—con-
be—enclosed

by aminimum—of a—6-inch-high-curb

perimeter—ofthe—container, The storage
area_for stationary containers of dry

pesticides must include a floor that extends
completely beneath the pallets or raised
concrete platforms on which the stafionary
containers of dry pesticides must be stored.

(4) _The storage area for stationary
containers_of _dry pesticides_must_be

§165:90

ator of a new or existing pesticide con-
tainment structure, you must:_

(1) Manage the structure in a manner
that prevents pesticides or materials
containing pesticides from escaping from
the containment structure_(including, but
not limited to, pesticide residues
washed off the containment structure
by rainfall or cleaning liquids used
within the structure.) .

) Ensure_that pesticide spills and
leaks on or in any containment struc-
ture are collected and recovered in a
manner that ensures protection of
human health and the environment (in-
cluding surface water and ground
water) and maximum practicable re-
covery of the pesticide spilled or leaked.
Cleanup must occur no later than the
end of—eaeh the day on which pesticides
have been spilled or leaked except in
circumstances where a_reasonable delay
would significantly reduce the Tikelihood or
severity of adverse effects t0 the human
health or the environment. ]

(3) Ensure that all materials resulting
from spills and leaks and any materials
containing  pesticide  residue _are
managed_accordlng to label instructions
and applicable Federal, State and local
laws and regulations. o

(4) Ensure that transfers of pesticides
between containers, or between con-
tainers and transport vehicles are at-
tended at all times.

(5) Ensure that each lockable valve
on a stationary pesticide container, if it
is required by 8165.45(f), is closed and
locked whenever the facility is unat-
S What are the jnspection and mainte

are the | on and mai
nance, requirements for all new and existing
containment structures? . As owner _or
operator of a new or existing pesticide
containment structure, you must: o

(1) .Inspect each stationary pesticide
container and its appurtenances and each
containment structure at least ‘monthly
durlng periods when pesticides are being
stored or dispensed on the containment
structure. Your inspection must look for
visible signs of wetting, discoloration,
blistering, bulging, corrosion, cracks or
ot?ze)r signs of damage or leakage.

Tmmediately—repair—any—areas

I i
tainment structure-or-appurtenances-with
being-stored-or-dispepsed: Initiate repairs to
any areas showing visible signs of éamaqe
and _seal any cracks and gaps_In_the
confainment _structure _or_appurtenances

enclosed by a curb a minimum of 6 inches

with material compatible with the pesticide

high that extends at least 2 feet beyond the

being stored or dispensed no later than the

perimeter of the container.

[71 FR 42422 Au!g, 16, 2006f as
amended at /3 FR 64227, Oct. 29,

end of the day on which the damage is
notices and complete repairs within a time
rame that Is reasonable, taking into account
actors_such as the weather, and the

8§ 165.90 Operational, inspection and
maintenance requirements for all new
and existing containment structures.

(@) What are the operating_procedures
required for all new and existing contain-
ment structures? As the owner or oper-

availability of clean up materials, frained
staff, and equipment. .

(3) Not store any pesticide on a con-
tainment structure if the structure fails
to meet the requirements of this
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subpart until suitable repairs have been
made.. Pmmp&—remevaﬁef—pesﬂe&de&
repairs-orrecovenyof spilled-material-Hs
acceptable:

[ %1 FR 424221 Aug, 16, 2006| as amended
a i} ol L]

§ 165.92 What if | need both a contain-
ment pad and a secondary contain-
ment unit?

You may combine, containment pads
and secondary containment units as an
integrated system provided the re-
quirements set out in this subpart for
containment _ pads and secondary con-
tainment units in g§165.856a) and (b),

165.87(a) and gb% and § 165.90, and as ap-
plicable, _§§16 . SH- and 165.87(0)-(p
are satisfied separately.

§ 165.95 What recordkeeping do | have to
do as a facility owner or operator?

As a facility owner or operator subject
to the requirements of this subpart, you
must maintain the following records,
and you must furnish these records for
inspection and cop)en%upon request by
an employee of EPA or any entity
demﬂnated_ by EPA, such as a State,
another political subdivision or a Tribe:

(@) Records of inspection and mainte-
nance for each containment structure
and for each stationary pesticide con-
tainer and its appurtenances must be
kept for 3 years and must include the
following information: )

(1) Name of the person conducting
the inspection or maintenance; )

(2) Date the inspection or mainte-
nance was conducted;

3) Conditions noted;

4) Specific maintenance performed.

b) Records for any non-stationary
pesticide container designed to hold
undivided quantities of agricultural
pesticides equal to or greater than 500
gallons (1,890 liters) of liquid pesticide
or equal to or greater than 4,000 pounds
E1,818 kilograms) of dry pesticide that

olds pesticide but is not protected by a
secondary containment unit meetin
these regulations must be kept_for
years. Records on these non-stationary

esticide containers must_include the
ime period that the container remains
at the same location.

f(c: Records of the construction date
of the containment structure must be
kept for as long as the pesticide con-
tainment structure is in use, and for 3
years afterwards.

8165.97  States with existing containment
programs.

(a) What options are available to States
that already have containment regula-
tions? States that have Pfromulgat_ed
containment regulations effective prior
to August 16, 2006, and which also have
primary  enforcement  responsibility
and/or certification programs, have the
option of continuing to implement their
own programs in lieu of these Federal
requlations, .

) How may a State, request authority
to_continue implementing_its State con-
tainment regulations? A State with pes-
ticide containment regulations may re-
quest the authority t0 continue _imple-
menting State containment regulations by
Auqust 16, 2007 in the following manner:

(1) The State must submit a letter and
any supportmg documentation to EPA,
Supporting documentation must
demonstrate that the States program_ is
providing  environmental _ protection
equivalent to or more protective than that
expected to be provided by the Federal
regulations in this subpart, . )

? The State must identify anP/ Sig-
nificant changes to State regulations
which would be necessary in ‘order_to
provide environmental protection
equivalent to the EPA regulations, and
develop an estimated timefable to effect
these changes. The letter must be signed
by the designated State Lead Agency. .

(c) How will EPA notify the State if its
request is granted? EPA s Office of Pes-
ticide Programs will review the State's
correspondence and_ determine whether
the State program is adequate to pro-
vide environmental protection equiva-
lent to or more protective than these
Federal regulations for new and existing
containment structures. EPA's Office o
Pesticide _Programs _will inform the
State of its determination through a
letter authorizing or declining to au-
thorize the State to continué imple-
menting its containment regulations and
will detail any reasons for declining
authorization.
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(d) How must a State inform EPA of re-
visions to Its containment regulations?
Any state that has received authoriza-
tion to continue IMplementing Its state
containment regulations must jnform

by letter signed by_the designated
State Lead Agency within 6 months of
any revision to the State's containment
regulations, EPA will inform the state
py letter If it determines that the
State's containment requlations are no
longer adequate based on the revisions,
The State's containment requlations will
remain In effect, unless and until EPA
sends the state a letter making this
determination.
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